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DECISION OF JUDGE G A REA ON CONSEQUENTIAL LOSS 

REPARATION AND PROSECUTION COSTS

[1] On 15 December 2023 I sentenced the Defendant following its plea of guilty 

to a charge that on 30 June 2021, in the Aropaoanui Road area of Tangoio, Hawkes 

Bay, it being a PCBU and having duty to ensure as far as reasonably practicable the 

health and safety of workers who worked for that PCBU, including Jake William 

Duncan, while the workers were at work in the business or undertaking, namely work 

at its contracted site at Skid 3, 257 Aropaoanui Road, Tangoio, Hawkes Bay, did fail 

to comply with that duty and that failure exposed workers to the risk of serious injury 

or death.  The business or undertaking was forestry work and as a result of the 

Defendant’s failure to comply with its duties Mr Duncan was killed.   

[2] At the end of the sentencing there were two issues left unresolved.  The 

principal issue was the amount of consequential loss reparation that the Defendant 



should pay for the deceased’s biological child and his two de facto stepchildren.  The 

other issue was the amount of costs that the Defendant should be ordered to pay to the 

Prosecutor.   

[3] For some time after the sentencing the issue of consequential loss reparation 

could not be agreed between the parties.  Each side put forward affidavit evidence 

from an expert but the experts were unable to agree on what the amount of emotional 

harm reparation should be.  I concluded that the only way to resolve the matter was to 

resume the Court hearing and have each of the experts give their evidence and be cross 

examined with a view to me determining on that evidence what the appropriate figure 

would be. 

[4] As I understand it the parties were aware that the Accident Compensation 

Corporation had a mechanism for determining consequential loss in circumstances 

similar to this case.  As I understand it, it was agreed that Mr Cossey, on behalf of the 

Prosecutor, and with the approval of Defence Counsel, would request the relevant 

information from the Accident Compensation Corporation under the Official 

Information Act 1982.  

[5] That request was made by Mr Cossey and he subsequently received a 

comprehensive response from ACC.  The prosecution expert was then instructed to 

recalculate the consequential loss using ACC’s methodology. 

[6] Assessed on that basis the consequential loss was recalculated as being 

$202,187.00.  That figure is accepted by Counsel for the Defendant. 

[7] Because Counsel are agreed on the figure I make an order that the 

consequential loss reparation to be paid by the Defendant is the sum of $202,187.00.  

I also record that in arriving at this decision I do not need to consider any further 

evidence or any further submissions from Counsel.  I record that the matter has been 

sensibly resolved by taking into account entitlements under the Accident 

Compensation Act and by the adoption of the methodology used by ACC in their letter 

of 2 May 2024 sent to Mr Cossey. 



[8] I consider that it is sensible to incorporate the ACC advice as an addendum to 

this judgment and I do so.  There may be reasons, which I am not familiar with, why 

either or both Counsel do not consider that to be an appropriate course.  If that is the 

case they should file a memorandum accordingly and I will revisit the matter. 

[9] The agreed amount of cost of $3310.36 was ordered to be paid in 

paragraph [12] of my sentencing notes of 15 December 2023.  No further order is 

required. 
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