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PURPOSE

To provide guidance for forestry inspectors when they are considering the actions to take when
an observer is not on site and a one-onto-two tree drive has been unsuccessful or tree driving
has or is likely to be undertaken.

Also how the competency of tree fellers should be considered.

DECISION MAKING FACTORS

When making any enforcement decisions inspectors must use the Enforcement Decision-Making
Model (EDM) to determine the appropriate enforcement action(s) to take.

MANDATORY STANDARDS

In some instances the factors considered must be recorded on the EDM record form. The current
recording requirements are included in the Practice Alert: Recording of enforcement decisions

GUIDANCE

In a tree felling operation where it is possible for a one-onto-two tree drives to be unsuccessful,
can WorkSafe prohibit a crew from tree felling where there is no ‘Competent’ observer available?

CONSIDERATIONS

1. HSW Act s36 (1) (a) requires PCBU’s - must ensure, so far as reasonably practicable, the
Health and Safety of workers working for the PCBU.

2. ACOP 2.5.2 requires there to be a documented Health and Safety system that includes hazard
management.

3. ACOP 2.8.1 hazards need to be identified and regularly reviewed.

4. ACOP 11.7.4 requires that if a one-onto-two tree drive is unsuccessful, falling shall cease until
an observer is present to help plan management of that hazard.

5. ACOP Appendix 1 defines an observer as a competent person that can assist a faller when
falling difficult trees, or when carrying out an unplanned multiple tree drive. It also defines a
Competent Person - a person who can consistently demonstrate the skill and experience and
or training for the type of work in which the person employed and the approved code the
person is required to work under.

6. The ACOP does not require an observer to be on site at all times.

7. Other factors which may need to be considered when assessing the risks (eg stand
characteristics such as multi leader trees, wind damaged trees and snow damaged trees,
terrain, prevailing wind, power lines and roads).

8. Tree driving is a practice that is common in forestry operations; therefore there is a high
likelihood that there will be unsuccessful one-onto-two-tree drives.
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USING EDM TO DETERMINE OUTCOME

Whilst Health and Safety Management Plans are generally considered an administrative control,
under EDM in this circumstance an ineffective Health and Safety Management Plan introduces
a direct risk, therefore the risk gap is applied.

There is a risk of severe personal injury, it is probable and there is an immediacy of risk as the
practice of tree driving is common in forestry operations.

As this is a hazard that should be managed, it is considered that all practicable steps to manage
the hazard is the presence of an effective hazard management plan to bring an observer onto
site should a one-onto-two tree drive fail, or to have an observer there at all times.

Using EDM this would result in a substantial or extreme risk gap.

Inspectors need to determine whether they believe the risk is imminent or immediate when
deciding on the most appropriate enforcement. Where there is evidence that unsuccessful
one onto two tree driving has, or will occur, it is considered that this meets the threshold for
imminent risk of serious harm.

EDM flowchart 1, would land in the red pathway, indicating a Prohibition Notice be served if the
risk gap cannot be addressed before the inspector leaves the site. The Prohibition Notice would
be served prohibiting tree felling on the site.

Appendix 1 provides example wording for a Prohibition Notice.

FURTHER CONSIDERATIONS

The ACOP requires an observer to be present if a one-onto-two tree drive is unsuccessful; it does
not require the observer to be on site at all times. If the duty holder can demonstrate they have

a plan on how to manage the risks associated with unsuccessful driving, it is not appropriate to
issue a Prohibition Notice, for example:

> the plan may define how and when an observer is brought to the site and how the risks posed

by the hung up or cut up trees are managed until the observer is on site.

The plan may require the use of a Machine to assist felling when required.

EVIDENCE TO CONFIRM INSPECTORS BELIEF

The inspector needs to confirm that unsuccessful one onto two tree drives are taking place
or are likely to take place. Inspectors must be clear about the area tree felling is prohibited.
Evidence could include but is not limited to:

> observation of multiple tree driving without a competent observer
> an admission of multiple tree driving without a competent observer
> successive trees leaning back from the intended felling direction

> multiple hung up trees

> interlocked tree crowns

> broken branches in the tree crown.
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Photographs and other evidence supporting the inspector’s belief must be taken to support
their final decision. Photographic examples of circumstances that would support the view
that unsuccessful one onto two tree driving is likely are shown in the Appendix. All evidence
supporting inspector’s belief must be recorded in the inspector’s notebook.

How does an Inspector assess what ‘Competent’ means anyway? What are the elements or mix
of elements (eg qualifications, training, and experience) that meet the required Competency?

CONSIDERATIONS

1. HSW Act s(36) (3) (f) requires PCBU’s - must ensure, so far as reasonably practicable, the
provision of any information, training, instruction or supervision that is necessary to protect
all persons from risks to their Health and Safety.

2. ACOP 2.3 requires every person undertaking forestry work to be either under documented
training and close supervision, or deemed competent.

3. ACOP2.5.1 requires the employer to ensure that a competent person is in charge of each
operation, who shall supervise and ensure work is supervised and performed in a safe manner.

4. ACOP Appendix 1 defines a Competent Person as a person who can consistently demonstrate
the skill and experience and/or training for the type of work in which the person employed
and the approved code the person is required to work under.

5. The ACOP also defines how to assess competency:
Competency: a measure of a person’s ability to consistently demonstrate the skill to carry
out a job. Competency shall be supported by detailed documented evidence showing:

> The task being carried out.

> The situation the task was carried out in.

> The person who deemed the worker competent and their qualifications and/or experience.
> How long the competency assessment took and when it was carried out.

>  What visual demonstrations were observed.

> The process of assessment used to deem the person competent.

CHECK THE CHECKER

The duty to ensure workers are competent lies with the duty holder. The duty holder should be
able to demonstrate how competency is assessed. Rather than checking competency of a worker
the inspector should ‘Check the checker’ and look for evidence that the duty holder has a system
in place to assess competency, that this is adequate for the tasks being undertaken and is being
carried out to demonstrate on-going competency.

The standard of competency will include or be equivalent to NZQA unit standard 17765

However, if the inspector observes practice or makes other observations (eg stumps or stems
that indicate poor felling technique), this should be raised with the duty-holder.
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USING EDM TO DETERMINE OUTCOME
POSSIBLE SCENARIOS AND OUTCOMES

1. If there is a poor standard of checking competency or no checks carried out and there is
physical evidence to support unsafe tree felling techniques, then EDM may indicate there is an
extreme/substantial risk gap and an immediacy of risk. Once all duty holder factors have been
considered the outcome may be to consider prohibiting tree felling on the site and issue of an
Improvement Notice to improve the system used to ensure staff are trained and competent or
alternatively under supervision.

2. The inspector may identify one tree faller who is demonstrating unsafe tree felling or stumps
showing unsafe tree felling technique was used. A check may indicate that an audit regime
was in place, but failed to pick up the unsafe technique. If the inspector considers the
circumstances do not pose a risk, the compliance and administrative path in EDM is followed
with the likely outcome being that an improvement notice be issued to address
the inadequacies in the auditing system, supervision or training.

3. If arisk is identified then the Risk Gap table is applied. Depending on the particular circumstances,
and once the duty-holder factors have been taken into account, the outcome may be to
prohibit the tree feller and issue an improvement notice to improve the auditing system.

Note: Each site will be different, inspectors need to consider all factors and apply the EDM model
to determine the outcomes.

RECORDS

> Link to EDM record form.

> |Inspectors should record all findings in their notebook refer to The Use of inspector notebooks
for further information.

RELEVANT LEGISLATION/REGULATION/POLICY

> Health and Safety at Work Act 2015.
> Approved Coded of Practice for Safety and Health in Forest Operations.

> EDM recording requirements.

APPENDIX

> Example of Prohibition Notice wording.

> Examples of the types of photographic evidence that should be collected to support any
enforcement decision.
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WORKSAFE

HEW ZEALAMD

Notice issued to:
Perzon imsved to: ABCLed
Bddrmms: | Rad Steest, Roprn
Date of m=we: 07 /S 04/ 2006 i fam Dayofweek: M T ‘L'.I'@ F iS55
Details of person notice left with:
Name: Jomes Whire Position: Directar

= 263 Smiths Rd

Kpianganoq Foract

I, Lester Sguars

B=ing sninspactor appointed under saction 163(1) of the Health snd Safaty st Work &ct 2015 (the Act) belfisve that grounds for the isses

of a prohibition notics exist in respect of the following workplacefplartisubslsrcs i vadc - remsired-fo-be-authasieadimining * operation
Compartmant 263, Smiths Road, Koigngaegy Foract {* del=te ax appropriat=])

1. I reasonabhy belfizve that sn activity: {d=lat= 1 or 2)
Z~i5oocuming at the workplace that invohres or will imeohre®
F—mayeeeer-at-He-weritplareand e —wil-invehee® [* dmlate ax appropriate])

a s=ricus risk to the health and safety of a person ansing from an immediate or imminent axposure to & hazsnd.

Legislative provision(s) being or likely to be contravensd (il applicable) - Section 36 Health and Safety ar Wark Act 201E

Basiz Tor beli=ving grounds exist:

Conclusion affer enquiries that ABCLrd, does not  have effective copfools. in ploce to manage the risks that may arise from an unsuccesstul 1
onta Z tres drive.

Matt=r or sctivity that do== or will give riss to the nsk:

Manual trae falling which is likely to ragult in an unsuccassful 1 anto 2 trea dirive which could mesult in a parsan baing struck by a falling traa

I ther=for= prohibit the camying on of the matter or activity im-amy-way*/in the way specified Below™® wntil an inspector is satisfied it
has besn remediad: {* del=l= ax appropriats)
All manual tree Telling ar compartment 263, Smiths Rood, Koigoggrog Forest where the hazards arising our of tres driving may ocour.

Recommended meazures to remedy:

Implkement the controls as decoribed in the ACOP for safety & health in Forest Openations fomanage the ricks, includa how the area will be made
safe until an abserver is present fo help plan the manogement of the risks. include the use a machine assistance

Inspactor: £ Sasca Contact email: kectercquareBworksafe.govt.nz

¥OU MUSTHNOT RESUMETHE MATTERDR ACTIVITYUNTILYOU HAVE RECEIVED NOTICE FROM AN INSPECTORTHAT THISNOTICE ISND LONGER o
IN EFFECT. FAILINGTO COMPLY WITH THIS NOTICE IS A SERIDUS OFFENCE.

& COPYOF THISNOTICE MUST, ASSOON AS POSSIELE. BE DISFLAYED INA PROMINENT FLACE AT OR NEAR THE WORKFLACE. IR PART OF THE
WORKFLACE, AT WHICH WORK IS5 BEING CARRIED'OUT THAT ISAFFECTED BY THE NOTICE. ITIS AN OFFENCE NOT TO DD 50, AND /DR TD
INTENTIOMNALLY REMOVE, DESTROY, DAMAGE ORDEFACE THIS FROHIEITION HOTICEWHILEITISIN FORCE.

Information: Ifyou wish o discuss the circumstances giving rise to this notice, In the first Instance plaase contact the Inspector wha issusd the notice.
Ay other quariss or correcpondence raelsted to thic notice chould be addreccad to'WorkSafs MNew Zasiand at the addrecs chown below.

Street Address: WorkSafe New Faaland Ff Cuctomhouse Quay
Postal Addre=s: PO Box 166 Wellington 6140 Town/City: Wellingtan

WORKSAFE NEW ZEALAND
PO Box 165, Wellington 6140 0800 030 040 www.worksefe.govt.nz Mew Zealand Government

WSNZO0001
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IMAGES SHOWING CIRCUMSTANCES IN WHICH MULTIPLE
TREE DRIVING IS LIKELY

Felling direction is indicated with RED arrow

[P - ;“,
Figure 1: Successive trees leaning backward from Figure 2: Hung up trees
the intended felling direction

Figure 3: Interlocked tree crowns Figure 4: Broken branches in the tree crown with

potential to fall onto tree fallers




DISCLAIMER

WorkSafe New Zealand has made every effort to ensure the information contained in this publication
is reliable, but makes no guarantee of its completeness. WorkSafe may change the contents of this guide
at any time without notice.

This document is a guideline only. It should not be used as a substitute for legislation or legal advice.
WorkSafe is not responsible for the results of any action taken on the basis of information in this
document, or for any errors or omissions.

Published: October 2016 Current until: 2018
PO Box 165, Wellington 6140, New Zealand
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Except for the logos of WorkSafe, this copyright work is licensed under a Creative Commons
Attribution-Non-commercial 3.0 NZ licence.

To view a copy of this licence, visit http://creativecommmons.org/licenses/by-nc/3.0/nz/

In essence, you are free to copy, communicate and adapt the work for non-commercial purposes,
as long as you attribute the work to WorkSafe and abide by the other licence terms.
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